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PRELIMINARY STATEMENT

"Statement of the Case," in Brief Outline

The questions presented by this appeal arise out of

the infringement of United States Letters Patent No.

1,947,493 of February 20, 1934 issued to Thomas R.

Rose and Herman L. Engle, for improvements in the

coating of machine elements.

The invention in issue relates more specifically to

the application of sprayed molten metal to machine ele-

ments subjected to mechanical stresses where the coat-



ing, for example, forms the journals of crank shafts,

bearings or similar parts. (Tr., p. 2.)

The sprayed molten metal is projected from the

melting- nozzle of a metal spray gun mider high velocity

by compressed air and its bond with the base part de-

pends upon a mechanical locking of the metal there-

with.

By the process of the invention a new way of locking

or keying the metal has been created. Pores and/or

crevices are formed in the base metal surface of a char-

acter which better receive and more securely lock the

metal impelled into them from the nozzle of a metal

spraying tool, than do impressions made in the surface

by blasting it with abrasive substances. (Tr., p. 3.)

The preparation of the surface is made with a cutting

tool and is a machine operation as distinguished from

being formed by the force of an abrasive substance.

Through the new idea of means, greater safety, effi-

ciency and durability of sprayed metal coatings as ap-

plied to machine elements has resulted, in fact the proc-

ess of the invention has extended the utility of the metal

spraying process into the field of machine elements not

theretofore possible. For authority see: Wooster v.

Blake (1881), 220 G. 1132, Blatchford, J.: (1133) 8

Fed. Rep. 429 (432).

Appellant's brief urges (1) anticipation by prior

patents, (2) prior public use, (3) that the improve-

ments of the patent do not involve invention, and (4)

attacks the extended utility of the invention. These



bame questions which fonned the basis of Appellant's

(Defendant's) pleadings in his answer w^ere fully con-

sidered by the Trial Court and covered in Findings of

Fact upon Answer. (Tr., pp. 8, 9, 10, 11.)

Plaintiffs (Appellees) produced testimony and evi-

dence before the Trial Court relating to all of the

points now brought before your honors for considera-

tion.

The facts proved by Plaintiffs (Appellees) in the

Trial Court, which Defendant (Appellant) admits,

(Tr., p. 2) were presented with a full line of evidence

so that a comprehensive understanding of the process

of the invention might be and was had by all concerned.

POINT 1

BONDS FOR RETAINING A COATING OF
SPRAYED MOLTEN METAL TO THE BASE
PART OR ELEMENT.

(A) As Regards Sand or Steel Grit Blasted Bonds.

'i'he Trial Court heard and considered testimony

upon the earlier processes of retaining the metal on a

blasted bond. Specimens were presented to the Trial

Court showing the character of the blasted surface and

the capability of such a surface in supporting a coating

oi' sprayed molten metal. In this regard the witness,

i esse Sheldon Martin, testified as follows

:

'

' Practical use of the metal spray process in the

metal spraying of steel coatings as generally under-



stood by the users of metal spray i^iins and e(iiiii)-

nient, has definitely established the fact that the

depth of the cutting' or roughening of the surface

by sand blasting will not safely support a gi'eater

thickness than .010" (Ten thousandths) of steel

metal, and that the depth of the cutting or i*oughen-

ing of the surface by steel grit blasting

will safely bond a coating of steel up to

.015" (fifteen thousandths) or 1/64"' thiclvuess of

metal. These are the practical limits of coating

thickness as recognized by the trade in using the

respective blasted surfaces as bonds. . . .

However in base parts subject to shock, torque

and/or frictional engagement such as metal coated

machine elements, the blasted bonds are not capa-

ble of retaining the thicker coatings of metal re-

quired in this more arduous service.
'

'

(B) As Regards Thread Cutting as a Bond.

Testimony was also heard by the Trial Court and

specimens presented by Plaintiffs (Appellees). One

of these specimens Exhibit No. 4 had a thread of

American standard screw thread practice cut on it, and

another specimen Exhibit No. 6 had a broken thread

like surface prepared in accordance with the process of

the Rose-Engle patent in issue. A further specimen

Exhibit No. 7 was prepared with a broken thread like

surface in accordance with the Rose-Engle process and

with a V thread of American standard screw thread

practice. This specimen was coated with sprayed
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molten steel metal to which the same witness, Martin,

testified as follows:

"As depicting- the utility of the rough broken

threaded surface in the locking of a coating of

sprayed molten metal of thicknesses beyond that

possible with either a sand blasted or steel grit

blasted surface, reference is now made to Exhibit

No. 7. The surface of the shaft of Exhibit No. 7

has been prepared with the commonly used Amer-
ican standard screw thread of 24 pitch, as per Ex-
hibit No. 4 and also a rough broken thread cut of

24 pitch as per Exhibit No. 6. A coating of sprayed

jnolten steel metal has been applied to both of the

threaded surfaces of this specimen. The coating

is substantially 1/16" thick, or .062" (sixty-two

thousandths) on both the threaded surfaces of the

specimen. A Stillson wrench was applied to the

coatings and in the instance of the unbroken thread

cut surface the molten metal deposition immedi-

ately broke away from the thread upon application

of the wrench jaws to it, cracking longitudinally.

This coating can be moved as a nut on the threaded

surface. The jaws of the Stillson wrench as cut-

ting into the coating are very perceptible. In like

manner the jaws of the same Stillson wrench were

applied to the coating on the rough broken thread

cut of the specimen and after repeated attempts as

indicated by the cutting of the wrench jaws on the

coating, it was impossible to dislodge the metal in

any way."

Defendant's (Appellant's) brief urges that the

threads of Deputy if sand or grit blasted in accordance
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with Schoop, which is the common practice of blasting

the surface, would be sufficiently roughened to retain

a coating of sprayed molten metal in a comparable man-

ner to that of the Rose-Engle patented process.

Plaintiffs (Appellees) contend that such roughen-

ing of the threads by blasting will not carry on beyond

the capacity of blasting well known in the trade.

The Trial Court considered this fully in its Find-

ings of Fact upon Answer. (Tr., pp. 10 and 11.)

POINT 2

THE EXPERIMENTAL AMD DEVELOPMENT
WORK DONE BY THE INVENTORS ROSE
AND ENGLE.

The experimental work carried out by the inventors

was not a public use. The facts are, (1) that their de-

velopment work was carried out to test the capabilty of

the process, and (2) that Rose and Engle did not con-

sider their idea of means as perfectly developed and

therefore carried on their experimental use of the in-

vention without any intention of surrendering it to the

public, but on the contrary retained full control over it

until their ideas were fully realized.

That this is true is evidenced from the affidavits of

J. B. Brazie, Water Superintendent of the City of

Calexico, California, and Martin V. Hall of (klexico,

California, presented in the testimony of one of the

inventors Thomas Roy Rose before the 'l^rial ('ourt.

Both of these parties were cognizant of the experi-



mental work of the inventors Rose and En^le, which

was carried out at the Rose Machine Shop in Calexico,

California, during the years 1928 to 1931. The party

Hall in his affidavit stated,

"That Thomas Roy Rose made known to me in

the early part of 1928 that he contemplated the

application of sprayed molten metal to the wearing

machine parts of Diesel engines, pumps and Cater-

pillar Tractors, stating that he and Herman L.

Engle were working out a way by which a highly

resistant metal coating could be securely bonded

to the wearing parts of my Caterpillar '60' Trac-

tor"—"I then advised Messrs. Rose and Engle that

after they had made a practical application of the

process to some wearing part subject to reasonably

continuous service, I would consider the use of the

process on the wearing parts of my Caterpillar '60'

Tractor.
'

'

In view of this declaraton by the party Hall, Rose

and Engle sought a practical application for their

process and went to the Superintendent of Water Serv-

ice of the City of Calexico, J. B. Brazie, and asked for a

tiial of their invention.

This trial was given them by the party Brazie, who

stated in his affidavit,

"That along about the middle of the year 1928

Thomas Roy Rose made known to me that he and
Herman L. Engle had successfully developed a

new ijrocess for the coating of machine elements

and had carried out a successful experiment of the

process in the Rose Machine Shop, and he w^as de-
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sirous of acquainting^ me with this information so

that he might interest me in applying the new
process to one of the water pumps of the City of

Calexico, the operation and maintenance of which

came under my supervision and direction as Water
Superintendent. Mr. Rose stated that while he

did not regard the process as fully developed he

felt that it was nevertheless worthy of my consid-

eration. Having confidence in Mr. Rose, I looked

favorably upon a trial application of the process.
'

'

. . . "I granted authority to Mr. Rose to apply

the improved bonding process to the pump shaft of

one of the city pumps at the next general overhaul-

ing of same, with the understanding that the job

would be done without charge to the City in order

to establish the practicability and advantages of

the coating process, as I still considered the method

as experimental. . . . This work was carried out

at the Rose Machine Shop on or about September

1st, 1928 . . . after the pump had been in

service for several months ... I was con-

vinced of the practicability of the coating and felt

warranted in extending the use of the process to

other pumps of the city ; and therefore I gave Mr.

Rose an order to api^ly this metal coating process

to a like shaft of another pump. This second pump
with the Rose-Engle coating process was put into

service the early part of August, 1929, payment

having been made to the Rose Mac^hine Shop cov-

ering this job."

This work done by Rose and Engle was clcaily ex-

perimental up until the time the pump shaft coated by



the process of their invention was put into public use

in the early part of August, 1929, when it was sold and

paid for in the regular way.

Having thus established the merit and advantages

ot' the invention in their own minds, Rose and Engle

applied for letters patent on July 17th, 1931, and within

the period of two years after placing it in public use or

on sale. For Authorities, see the foUoA^ing cases:

Beedle v. Bemiett, 122 U. S. 71, 77; Utilities, etc., v.

Walker, (C. C. A. 3) 78 Fed. (2d) 18, 22; Lyman v.

Maypole (1884), Fed. Rep. 735, Blodgett, J. (736)

:

POINT 3

MACHINE CUT THREADS AS A BOND FOR RE-

TAINING A SPRAYED MOLTEN METAL
COATING ON A MACHINE ELEMENT.

Plaintiffs (Appellees) brought before the Trial

Court testimony and evidence in the form of a specimen

shaft, Plaintiifs' Exhibit No. 7, comparing a coating

of sprayed molten metal of the same composition ap-

l)lied on a machine cut thread made in a lathe in accord-

ance with common shop practice, and a thread prepared

in accordance with the process of Rose-Engle patent,

i]i which the thread sides were broken in a manner to

open pores or fissures into which the sprayed metal was

impelled and by which the metal was retained. (Tr.,

pp. 3, 4.)
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The machinist, A. B. Tetzlaf f, who made the speci-

men, Exhibit No. 7, testified,

"The surface of Exhibit No. 7 has been made by
me with a smooth American Standard Screw thread

as commonly employed on a bolt for eni^agement

with a nut, and also with a rou^h broken thread

cut surface the same as the Rose-Engle process

broken thread surface which I cut on Exhibit No.

6. After preparing the smooth and rough broken

thread surfaces I put the specimen in a lathe. I

then mounted a metal spray gun in the tool post of

the lathe, started the lathe and rotated the speci-

men in the lathe counter clockwise or in the same

direction of rotation that I used in cutting and

breaking the specimen surfaces with the respective

threads. Next I started the metal spray gun using

high carbon steel wire as metal and then adjusted

the sprayed molten metal as discharged out of the

gun nozzle so that the metal was propelled into the

crevices or pores of the rough broken Rose-Engle

process surface and deposited the steel coating

thereon. I then moved the carriage of the lathe

along so that the sprayed molten metal from the

gun was deposited on the smooth thread cut sur-

face."

The machinist, Wm. Juvonen who tested the speci-

men, Exhibit No. 7, testified,

"I took a Stillson pipe wrench and applied the

jaws of the wrench first to the metal coating on the

smooth thread cut and in doing so the coating split

and broke away with a comparatively small amount

of effort. I then took the same Stillson wrench
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and applied the jaws to the metal coating as made
on the rough broken thread cut that is what we
term the Rose-Engle process breaking of the sur-

face. In doing this I could not dislodge the coat-

ing and after working hard to do so gave up my
endeavors in trying to do so. I applied the Stillson

wrench to this metal sprayed coating many times

as shown by the greater amount of cutting by the

wrench jaws on this coating than in the metal

sprayed coating on the smooth cut thread. In fact

there is only about one or two Stillson wrench cuts

on the coating that broke away."

This testimony was presented to the Trial (Jourt to

show in a practical way the extended ability of the sur-

face preparation of the Rose-Engle process to retain

a coating of sprayed molten metal in the crevices as

broken in the thread sides beyond that possible by a

machine cut thread as generally known and used in the

trade. Further, in contra-distinction from a machine

(•ut thread the torn and/or broken surface of Plaintiffs

(Appellees) process in thread like form is not adapt-

able to receive a threaded nut in the regular sense of

machine cut threads of general use (Tr., p. 3) and the

coating as applied on a machine cut thread as common-

I\^ known in the trade is not circumferentially locked

on the surface so that it will resist torsional strains and

mechanical shocks of service. (Tr., p. 4.)

The defendant (Appellant) through his use of the

invention admitted its utility and as a witness in his

defense testified that "I desire and intend to continue
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to use that process unless lawfully prohibited from

doing so." For authority see : LaRue v. Western Elec-

tric Co. (1887), 24 Blatch, 392.

POINT 4

AS TO THE EXTENDED UTILITY OCCASIONED
BY THE PROCESS OF THE ROSE ENGLE
PATENT.

Considerable testimony was presented to the Trial

Court on this point to establish the advantages which

the public have received from the process of the in-

vention.

The witness Earl N. Senter, Foreman of the Belyea

Truck Company, Los Angeles, California, who have

about 150 Diesel and gas engine trucks in use, testified

:

"The Precision Engineering Company, (a

licensee under the Rose-Engle Process)* use a

process known as the Rose-Engle Process for lock-

ing the sprayed metal to the journal surfaces of the

crank shafts, and I have sent these metal spray

jobs to them because of this . . . and in my
opinion this is the only reliable and safe way of

locking the metal to the surface. The metal sprayed

coating we have applied to crankshaft journals re-

quire a considerable build up of metal thickness

anywhere from 1/16" to %" on a side, and with a

crankshaft which takes a pounding and torque as

these shafts do in a truck engine, we have got to

know that the sprayed metal will not come off."

* Our insertion.
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The witness Robert N. Reinhardt, Manager Los

Angeles Automotive Works, Los Angeles, California,

which concern is a licensee under the Rose-Engle pat-

ent, testified,

"The license was made because after due inves-

tigation of the process, we were convinced that it

offered a practical and efficient way of locking a

coating of sprayed molten metal to the surface of a

base part or element . . . the surface of a ma-

chine element can be prepared or broken with good

expedition. . . . We frequently build up coat-

ing thickness of V^ of an inch or more using the

Rose-Engle Process, as a certainty that the sprayed

molten metal will not give way from the base part.
'

'

The invention has gone into general use and is an

accepted practice, satisfying the needs of the public as

evidenced by a list of users of the Rose-Engle process

presented to the Trial Court as Plaintiffs (Appellees)

Exhibit No. 10 by the witness Thomas Roy Rose, one of

the inventors, together wath typical job orders. Plain-

tiffs (Appellees) Exhibits Nos. 11 and 12 from the

United States Government Coast Guard Service and

Exhibits Nos. 13 and 14 from the Department of Water

and Power, City of Los Angeles. The job orders of

Exhibits Nos. 11, 12, 13 and 14 had attached to them

photographs illustrating the items upon which the proc-

ess of the invention had been employed. For authori-

ties see: Sherman-Clay v. Searchlight Horn Co. (C. C.

A. 9) 214, Fed. 86, 93-94; Fox etc. v. Corona etc. (C. C.
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A. 6) 282 Fed. 502, 511 ; Motor etc. v. General etc. (C. C.

A. 6) 49 Fed. (2d) 543, 545; Hill v. Biddle (1886), 27

Fed. 560, Butler, J. : (687).

POINT 5

THE DECREE APPEALED FROM SHOULD
BE AFFIRMED

Respectfully submitted,

ALLAN K. PERRY,
Attorney for Plaintiffs (Appellees).


